In  the factual situation which existed in  this proceeding,  however,   it ap-
pears  that respondent made a single mistake in submitting the first bimonthly
sample  required by section  70.208(a).     In such circumstances,   there is  consid-
erable merit   to   respondent's contention that  it  did not  "deserve  this violation,"

In Ainherst Coal Co.,  4 FMSHRC 1236  (1982),  a case almost identical  to
this  one,   I held that no violation of  the  respirable-dust standards had oc-
curred.     In  the Ainhers_t  case,   I stated  that respondent should not  have  to pay
a civil penalty  for having made a clerical error.     In  that proceeding,   I  cited
Old Ben Coal  Co.,   2 FMSHRC 1187  (1980), as an example of a case in which an
inspector made a  clerical error in writing section 104(c)(l),   instead of sec-
tion  104(c)(2),   on four  different unwarrantable-failure orders.     Yet,   it was
held  in  the Old Ben case  that  the inspector's  clerical error should not be
considered as a reason for Invalidating the orders  in  that proceeding because
the inspector's mistake did not in any way prejudice Old Ben.

The facts  in  this  case  do not show that MSHA's  respirable-dust program is
going   to be adversely affected if respondent is  absolved of the violation of
section   70.208(a)  alleged in Citation No.  9924829.     As  the motion for approval
of settlement notes,   respondent has been assessed for only 10 violations dur-
ing  the  24-inonth period preceding the writing of Citation No.   9924829.     An
operator with as  favorable a history of previous violations as the respondent
in  this  proceeding has is not likely deliberately  to  submit successive respir-
able dust  samples with incorrect section numbers on  them.     Consequently,   for
the  reasons  given above,   I find  that  no violation of section 70.208(a)  oc-
curred and   that   the petition for assessment of civil penalty should be
dismissed.

WHEREFORE,   it  is ordered:

(A)     Citation No,   9924829 dated February 12,  1981,  was issued in error
and is hereby vacated.

(B)     The Petition for Assessment of Civil Penalty filed June 17,   1981,
in Docket No.   VA 81-63 is  dismissed.

(C)     The motion for approval of settlement  filed on October 22,   1982,   is
denied.

Richard C.   Steffey
Administrative Law Judge
(Phone:     703-756-6225)
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